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Oral Argument of Mr. W. H. Metson.

The plaintiffs below (appellants here) claim an

association location of i6o acres made by eight peo-

ple. This i6o acres lies off Dome Creek but on the

right limit thereof. It is called the Dome Creek Asso-

ciation Claim. It conflicts with certain bench claims

lying on the right limit of said creek. The action was

tried before Judge Royal A. Gunnison, he having ex-

changed with Judge Wickersham.

At the conclusion of the evidence for plaintiffs the

Court granted a motion in favor of defendant Klonos,

striking out all the testimony relating to any act occur-

ring after the 20th day of April, 1905,—that being the

date when we filed our complaint. Next as to all of

the defendants, including Klonos, the Court granted a

nonsuit. The record does not disclose why the Court



distinguished between the defendants in this motion to

strike out. The nonsuit is, however, the important

question here.

It seems that Ridenour, one of the plaintiffs, went

upon this land and looked it over in the first part of

January, 1905. He thereafter returned to the town of

Fairbanks. In the latter part of January, in February,

and in the first part of March, he alone, or in company

with others, again went over this section of territory.

Finally on the 24th of March he with Cook went upon

the ground and they marked out 160 acres, by putting

up 26 stakes, and indicating upon each stake the direc-

tion to the next adjoining stake, and giving the distance

between each. Thereafter they blazed and demarked

a line of connection between these different stakes. At

no time did Ridenour see any one on the ground ex-

cepting Cook. They posted a notice of location and

afterwards on the 17th of April, recorded a certificate

of location containing all the requirements prescribed

by Congress. At the time of marking the boundaries of

the claim, it is admitted no discovery had then been

made.

After the 24th of March, Ridenour, assisted by an-

other man, began sinking a shaft, and on the 15th of

April, we claim we made our discovery of gold. We
had at that time gone down through 62 feet of moss and

muck, and into wash gravel. At a depth of 15 feet in

the wash gravel we began panning. We found in the

first pan five colors of gold and in the next pan two col-



ors. From the 15th of April and continuously there-

after, we were working sinking this shaft and panning

and finding gold in this same wash gravel and reaching

bedrock eventually.

The testimony shows the heaviest color of our gold

would weigh a cent. Assume that the sum of all colors

in a pan aggregated but one cent to the pan, and, as you

know, 120 to 150 pans make a cubic yard and you have

over $1.00 to the cubic yard. As you also know, from

your experience as judges and miners, this material can

be worked with a dredger at a cost of three and three-

tenths cents per cubic yard; then if this gold weighed

a half or a quarter of a cent to a color, you can figure out

what a cubic yard would probably pay.

On the 20th of April, 1905, we commenced this suit

with the result hereinbefore stated.

The complaint sets up three causes of action, all with

respect to the proposition of quieting title. We take

it that if we (alleging possession of the property and

that we were entitled thereto) showed that we were ac-

tually in possession of the property and submitted legal

proof upon each of the material facts respecting any one

of the causes of action, we were wrongfully nonsuited

in the court below.

We call the attention of the Court at this point to the

discussion which arose with reference to the motion for

nonsuit.

"As to the additional moti(m for nonsuit, for a

dismissal of the case, it is gi anted on the second



ground, that is, that the plaintiffs have not proved

a prima facie case.

"Mr. McGinn—That is, upon the ground that

we didn't show that the ground was open, vacant

ground at the time we located?

"The Court—Yes, sir" (Tr., 394).

Thereafter there was another motion made, and I

quote what took place:

"Mr. McGinn—What we wanted to know was

whether the Court holds that we must prove that

this ground was never located prior to this time,

that there was never a valid location of this

ground before that time.

"The Court—I think so.

"Mr. McGinn—That we will have to prove

that there never was a discovery of gold made
upon this property?

"The Court—That there never was a valid ap-

propriation of it.

"Mr. McGinn—I do not know whether it would

be possible for us to do that.

"The Court—Had there been no evidence of

staking or location notices and other acts of appro-

priation upon the ground, it might have been pos-

sible that you had gone as far as you need by prov-

ing your staking, discovery and filing of notice; but

I think there is so much evidence of former appro-

priation in, and your pleadings admit it, that you

must show, not under your second cause of action,

but under your first, if you rely upon that, that it

was unappropriated public domain at the time that

you went upon it.



"Mr. McGinn—Your Honor means the whole

of the property, each and every part of it?

"The Court—Yes.
"Mr. McGinn—And your Honor also means

by that that we would have to go to that extent, even

if there was a staking of the property and notices,

of showing as a negative proposition that there

never was a discovery of gold upon the property?

"The Court^I think so.

"Mr. McGinn (continuing)—Upon any loca-

tion claimed by them? I mean a discovery of gold

upon each location by them?

"The Court—What was that last?

"Mr. McGinn— I want to know whether it will

be incumbent upon us to prove affirmatively the

negative proposition that there never was a discov-

ery of gold made by any of the defendants in this

action upon any of the property claimed by them?

"The Court— If you show failure in any one

of the essentials of a valid location, that will be

sufficient" (Tr., 398-400).

The court nonsuited us for the reason apparently

that we had not shown as against these defendants that

the ground was vacant and unappropriated public do-

main at the time we made this location; and, infer-

entially, that we had not shown that these same de-

fendants had not made a discovery upon their bench

claims. Argumentatively, the Court said that because

we alleged in our pleading that some of these defend-

ants were asserting adversely to us titles which had no

foundation in fact, and had entered within the lines



of our location as claimed by us, and had posted cer-

tain notices there, that therefore we by said pleading

admitted that the ground was not vacant, open, public

land.

We submit, may it please your Honors, that the court

below was fundamentally wrong in such a ruling.

Our pleadings make no such admissions either in lan-

guage or deduction. Furthermore, we were not

obliged to prove a negative. I have tried several

mining cases, and I thought until the question arose

in this case, that where plaintifif in opening proved the

posting of his notice (if one was required), the mark-

ing of the ground, and a discovery, and stopped there,

then it was for the defendants to prove a location an-

terior thereto, if they could, covering all the facts to

show a valid location that plaintifif had proven. That

is to say, that they were on the ground and located the

same prior in point of time to plaintifif. Or on the

other hand, if claiming subsequent in time, prove that

plaintififs had not brought themselves within the law,

or if they had, that they had forfeited their location

for a failure to subsequently comply with the acts of

Congress, whereupon defendants had entered. Pro-

ceeding on such theory, all such requisite acts were

shown by the plaintififs when they put in their open-

ing case. And we went further than that.

If we are in error in our theory that this court was

fundamentally wrong in requiring us to prove a nega-

tive, then, may it please the Court, upon a motion for



a nonsuit, as I understand it, we have a right to expect

the Court will adopt as true the testimony on behalf

of the plaintifT, unless there be something in that tes-

timony which is contrary to the experience of man-

kind or which is inherently contradictory in itself.

That is, we are entitled to have the Court assume the

testimony is true unless there be something in itself

that negatives its truth, and we are also entitled to all

reasonable deductions therefrom. If the court below

assumed its truth, or gave us the benefit of the deduc-

tions to which we were entitled, it could not have non-

suited us. If this court will only give us the same de-

ductions from the testimony put in by the complain-

ants below that counsel has intimated can be drawn in

his favor from this record, as indicated in his brief,

then I know that we will get nothing short of a judg-

ment here in favor of the complainants and against

the defendants.

My friend on the other side has treated the record

as if defendants had put in their case, though the de-

fendants never presented any testimony at the hearing

below, and has made many mistakes and many erro-

neous deductions in his brief, which could not have

been based upon the transcript here.

With this observation upon counsel's position, I want

to say that the only testimony respecting this ground

was that of Ridenour. Ridenour said that he went

there in January, and again in February, and in March,

and that he took part in sinking these holes. He says
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that the surface of the ground throughout was cov-

ered with moss; that below this there was muck, which

muck he described as being decomposed vegetation and

ice and some sediment, and that there was no gold in

the ground until they got down to wash gravel. Ride-

nour declares he was all over that ground, and there

was no opening thereon when he went there that was

observable, but after the snow melted and after this

case was commenced, but before the trial, there was

a small opening apparent on the surface, the extent

of which he gave as one foot deep, six feet long, and

three feet wide. Inasmuch as Ridenour's testimony

was that there was no gold in that muck (and there

was no testimony to the contrary), how could any of

these defendants have made a discovery of gold within

the principle of Book vs. Justice (58 Fed., p. 827, 106)

,

or otherwise in view of the testimony of Ridenour that

there was no gold in that country until you got to the

wash gravel, from 50 to 62 feet below the surface of

the earth? The record shows a hole one foot deep

and direct testimony that there was no gold near the

surface. We think the court below should have given

us the benefit of such uncontradicted testimony.

We were not obliged to prove a negative; we were

not obliged to prove that these defendants had not

made a discovery, but if that were the rule, the uncon-

tradicted proof was there. No other deduction should

have been drawn by the court below. The Court could

not pass upon the weight of the testimony but must



assume for the purposes of the motion for nonsuit that

the man was telling the truth. Therefore, the Court

must have given no consideration to the testimony of

Ridenour on this point, although it was not inherently

improbable and was uncontradicted.

Now, as to the question of occupancy,—as to whether

this claim was on vacant, unappropriated land belong-

ing to the public domain when we entered. The tes-

timony shows that Mr. Ridenour, who was there for

three or four months, never saw any one upon the

claim except his own people. He found a cabin upon

one corner of this ground when he went there and he

and Cook afterwards occupied that cabin. To what

conflicting bench claim did it belong? Not to all. If

it was an indication of occupancy as to one defendant

it could not be as to the other location owners who

were also defendants. Was it anything more than a

shelter found in the mines or woods everywhere?

—

Abandoned, no doubt. Counsel has stated in his brief

that it was a new cabin. Where he gets the testimony

on which to base this statement, I don't know, but he

certainly did not get it from the record. This state-

ment is contradictory of the testimony of Ridenour,

the only witness who testified on that subject, and who

says that it looked as though it had been built the

season before, and that it was not new so far as he could

tell, but that he really couldn't tell (Tr., 259, 261).

Counsel says that we admit there was a shaft there.

This is also contradictory of the record, because the
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testimony of Ridenour is that he was over that ground

prior to location and there was no shaft there, but

that after the snow had melted away they found this

hole one foot deep, six feet long and three feet wide,

in the moss, on a certain portion of the ground. That

this hole did not look like a shaft, and even it was bi-

sected by one of the exterior lines of this i6o acre

location of plaintiffs (Tr., 218, 219, 329, 330).

Ridenour also says that when he went there on the

24th of March he saw some scattered stakes, and some

notices, but where, whether along the edges of the

160-acre tract or not was not shown. But if upon a mo-

tion for a nonsuit we are correct in our assumption

that the Court must accept the testimony as true, and

construe it in a light most favorable to the plaintiffs,

then the only inference is that there was no discovery

or that the ground if marked at all was not sufficiently

so. But even granting that the ground was properly

staked, the boundaries being distinctly marked upon

the ground, which is a necessary factor in making a

mining location, it does appear affirmatively that there

was no occupancy whatsoever. A vacant cabin out in

the wilds and no one coming there for three or four

months at a time is not evidence of occupancy.

We showed everything needful to complete a valid

location. While not necessary on our part in opening,

we yet contend that we practically showed either af-

firmatively or inferentially that any alleged location

prior to ours had never been completed by a discovery.
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or a proper marking of the boundaries; and further-

more that there was no one in possession when we

entered peaceably. We, therefore, assert that the

court below did not observe the law governing motions

of this character, and that this case should be reversed.

Mr. Metson (in closing)—The first proposition

that I will reply to is that with reference to dummy
locations, and will discuss that from two points of

view. First, I think that counsel has overstated his

facts as the Court will see when it comes to look into

the record. There are no dummy locators here. The

location was made, so far as the erection of monuments

was concerned, along about the 24th of March. The

persons named may not have been known, all of them,

each to the other—but they were all living, breath-

ing persons. But after marking the boundaries and

probably before discovery, it is a fair deduction from

the facts in the record, it appeared there was going to

be litigation, and the law firm of McGinn & Sullivan

was engaged for a contingent interest to defend any

such litigation that might arise respecting this loca-

tion. I am surprised that any lawyer would take

offense and make that a ground for attacking a loca-

tion. McGinn & Sullivan were to have one-third of

the property in the event of success. As to Mr. Bar-

nette, it seems that he was a witness for the complain-

ants, and testified that some of the complainants were

either relatives of his by marriage, or connected with

relatives of his by marriage, and that he expected that
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they were going to compensate him by a one-third in-

terest. He testified that he received six powers of at-

torney from the plaintiffs named in 1900, and the pow-

ers of attorney were used in the making of these loca-

tions in 1905.

He says that he never made any agreement with

these people in regard to the staking and locating of

the property. In 1900 he wrote to A. T. Armstrong

requesting him to send him powers of attorney of the

six plaintiffs and others. In the letter written to Arm-

strong, Barnette says he stated that he expected to re-

ceive from each of the persons forwarding such pow-

ers of attorney, one-half of any property acquired by

them through him. That at the time of the trial the

same condition existed. He expected to get a half

interest (Tr., 356, 358).

Outside of this letter written by Barnette to Arm-

strong, there had never been any agreement or arrange-

ment or understanding, written or oral, with reference

to the title of the property. Captain Barnette said in

his testimony, "That he expected to get a half interest

from them" (Tr., 355). In other words he used the

names of these people, locating the claims for them with

the expectation that they would convey to him a half

interest of each of their interests, in the property. But

as a matter of fact he never did make any actual ar-

rangement with them in the way of a positive agree-

ment. There was no meeting of minds in reference

to this so-called understanding so far as the record
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shows, no completed contract. These parties are all in

court in their own proper persons as parties. Barnette

is not a party. But even if there had been evidence

that Barnette expected to get a deed of gift from

them of the locations it would be error to hold said

locations absolutely void for that purpose. The lo-

cation put the title in the plaintifts to dispose of as

they pleased and even if Barnette had expected that

the plaintifTfs would deed back to him for nothing

and made the location because of that hope and ex-

pectancy, the plaintiffs may have been, so far as the

record shows, entirely ignorant of such an intention

and expectation and might have in fact declined to

gratify it.

The plaintiffs' title depended upon the fact of loca-

tion, not on the intention of the parties locating for

them.

The record shows no transfer to Barnette. He could

acquire no title until a transfer is made to him. Min-

ing locations are real estate governed by the rules trans-

ferring real estate. There is no evidence in the record

that would transfer these six plaintifTfs into dummy

locators. The facts presented by the plaintififs should

be considered and not theories advanced by defendants,

and these facts bear no similarity to those of Durant

vs. Corbin, or Gird vs. Oil Co., or other cases touching

upon "dummy" locations cited by counsel.

In the Gird vs. Oil Co. case, reported in 60 Fed.,

533, as I remember it—a corporation was desirous of



acquiring some 60 acres of land, so it instructed three

of its employees to locate such land for it. Some

48 acres of land were selected by the employees in a

joint location, if I have not forgotten, but the Court

upheld it as to 20 acres only, and disallowed it as to

the other twenty odd which were declared to be im-

properly located, for the reason that the location was

made by employees for the use of the corporation, the

employees being in no way interested and it could be

upheld only as to twenty acres.

In the Dnrant vs. Corbin case (94 Fed., 382), Judge

Hanford, by way of dictum, not deciding the case upon

that point, said that where a man selected a certain

piece of land and determined he was going to get it,

and went to some of his friends and told them he

wanted this piece of land and wanted to use their names

for his use and benefit, and they allowed it and then

transferred it to him, without consideration, the same

was improper, but it was not up to him for decision in

that case, he deciding the same on other grounds.

Mitchell vs. Cline, 84 Cal., 410, was also a case where

several persons desiring to take up a certain piece of

placer ground, exceeding the legal area, agreed to in-

clude the names of certain additional locators, in order

to satisfy the law. These additional locators agreed to

voluntarily convey their interests without a valuable

consideration to the real locators.

But if it were a fact that these locations were made

with the express purpose that Barnette should acquire
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the ground by the use of the names of these six persons

for whom he acted as agent, what position are the ap-

pellees in to question the same? If such conduct were

fraud, it would be a fraud against the government of

the United States, and which the government alone had

the right to question.
^

The matter of locations of that sort are, we contend,

analogous to locations made by aliens, and it is well set-

tled that such locations can not be questioned by any

one but the United States.
^

There is nothing in the statutes of the United States

which prohibits a location being made by an agent. It

has been held over and over again by the courts of the

different States that a valid location of a mining claim

may be initiated through an agent as were these loca-

tions.
^

The defendants can not successfully attack these loca-

tions, for that reason. As was said in the case of Rush

vs. French, 25 Pac, 816-817:

1 Lindley says in this respect: "The question of good faith, however,

may be the subject of inquiry by the government, who alone may complain. '

'

Sec. 450, p. 800.

2McKinley Creek vs. AlasJca M. Co., 181 U. S.; Manuel vs. Wolf, 152

U. S. (14 Sup. Ct. Rep.), 651; Tornanses vs. Melsing, 109 Fed., 710;

O'Reilly vs. Camphell, 116 U. S., 418; Billings vs. Aspen Smelting and

Milling Co., 51 Fed., 338; Wilson et el. vs. Triumph Cons. Min. Co., 56

Pac, 301 ; Lindley on Mines, Sec. 234 ; Lone Jack Mining Co. vs. Meggison,

82 Fed., 89.

3 Sec. 331, Lindley on Mines; Book vs. Justice M. Co., 58 Fed., 108;i

Murley vs. Funis, 2 Colo., 300; Schultz vs. Keeler, 13 Pac, 481; Gore vs.

McBrayer, 18 Cal., 583; McCulloch vs. Murphy, 125 Fed., 147; Bush vs.

French, 25 Pac, 816, 817.
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"So far as the evidence was offered to rebut the

presumption of fraud in using Linn's name as a lo-

cator with the expectation that he would convey his

title to French or Moreland, the parties who made
the location for Linn, it might have been success-

fully objected to as immaterial, because no pre-

sumption of fraud arises from such a fact.

"It is no fraud on anybody for one man to locate

another in a mine, and receive back from such per-

son a deed to the property having made no misrep-

resentations to such person as to such transfer. No-
body is injured by such a proceeding, the laws and

customs of miners permit persons to make locations

for persons not present. When so made, all the title

anybody can acquire by location vests in the persons

so located. They can not be divested of it except

by their own voluntary act, or by forfeiture in not

complying with the rules and regulations of the dis-

trict. The title thus acquired is theirs to dispose

of as they please. They may bargain, sell, transfer

or give it to whomsoever they like. By having once

been located in their claim, their right to acquire

any further interest in the discovery by location is

exhausted."

The utmost that appears in this record is that Bar-

nette expected that certain persons might convey to

him a half interest. There is no contract that they

would so convey, and there was no conveyance in fact

made. If there were and it was open to the objection

made by counsel upon the other side, there being no

consideration for it, it would be void. The property,

however, was in the names of plaintiffs, and they ap-
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pear as complainants, thereby ratifying the action of

the other defendants in making the location in their

name. ^ And the fact that these powers of attorney

granted to Barnette the right to sell and dispose of the

property is not as counsel assert, evidence of further

fraud upon the government in that he might, as they

say, sell to himself. On the contrary, it is evidence

favorable to Barnette, because it is settled that an agent

employed to sell can not be himself the purchaser

unless the relations with his principal have been dis-

solved, or there is an agreement between them to that

effect.
^

The testimony shows that Barnette still was the agent

of the six plaintiffs at the time of the trial (Tr., 341).

And further, an authorization to sell would only have

authorized Barnette to sell for a money consideration.

The powers of attorney give Barnette the power to sell

and convey "upon such terms as he shall see fit." Such

a provision in a power of attorney has been held to

bind the attorney to sell only for a money considera-

tion.
^

Meeting what Mr. West, opposing counsel, has just

said, as follows:

"Now it is peculiar in this case that on the 15th

of April, 1905, when they had gone down certain

4 Thompson vs. Spray, 72 Cal., 528.

5.4m. & Eng. Ency. L., vol. 1, p. 1077; Banls vs. Judah, 8 Conn., 145;

Jansen vs. Williams, 55 N. W., 279.

6 Paul vs. Grimm, 30 Atl., 721.
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depths that they found gold, 4 or 5 colors in one

pan and 2, I think, in the other, and then after the

commencement of the action—they claim they made
their discovery on the 15th of April, and the action

was begun on the 20th—in the month of May they

got down to bedrock in this shaft No. i, which is

the first one here, and when they got down to bed-

rock they discovered 24 or 25 colors of gold and

said then that there was not sufficient gold, and

the evidence showed that there was not sufficient

gold to warrant going further in the development

of that shaft, because after getting down to bed-

rock and finding that there was no gold in shaft

No. I, they came down here 3000 feet in this direc-

tion and started to sink a shaft on No. 2; the rea-

son for sinking shaft No. 2 they give is that the

bedrock seemed to pitch towards the hill and they

might find the gold further up the hill. Further

on the testimony shows that they came down here

and sunk a shaft on No. 2 because others were work-

ing on claim No. 4, and they thought they would

have the benefit in sinking there by their shafts and

crosscuts. So it was not from any indication of

gold that they found in shaft No. i at all, even

after the action was started, that they went on and

did further work in No. 2, but because the indi-

cations showed that bedrock pitched towards the

hill. Shaft No. 2 was further up the hill, and they

found men were working there, and they thought

they would have the benefit of their work as well

as their own, and that is the reason why they left

shaft No. I and went 3000 feet away and afterwards

found gold in shaft No. 2 in paying quantities.
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That was long after the action was started, and

quite a long time after the action was started, but

it was not until May that they got down to bedrock,

and until they got down to bedrock they did not get

any prospect of gold to warrant doing any further

labor on it, because the slight indications that they

got further up evidently had petered out to such an

extent that it would not warrant putting any fur-

ther time or labor on it, because the witness Ride-

nour, in speaking of the gold in the No. i shaft said

:

'There was nothing in the gold that I know of that

would indicate anything.' Their actions speak

louder than words, because they abandoned shaft

No. I at that time and went down to work on shaft

No. 2. But that was, as I say, after the action was

begun."

1 want to make a drawing and explain the situation.

But before I do so I would like to call the attention of

the Court to the following testimony, which I will read

from the record (Tr., pp. 207-8), relative to the char-

acter of the material which Ridenour had found in

this shaft No. i referred to by counsel, and what the

result was upon his future action.

"Q. From the character of the material in

which you found this gold, and from the gold that

you found there, did you believe that an ordinarily

prudent man would be justified in going ahead and

spending further money and labor on that property,

with reasonable chances of developing a paying

mine?

"Here counsel for the other side interposed vari-
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ous objections to the question, which the Court over-

ruled, saying: 'I thought the form of the question

referred to shaft No. i ; do you wish to confine it

to that?'

"Mr. McGinn—Yes.

"The Witness (answering)—Yes, sir.

"Q. Upon the strength of that, did you do

other work upon the property?

"A. Yes, sir."

Now I will draw on the blackboard this cross section.

On the right of the drawing as you face it, I make an

indentation in the surface to represent the banks and

bed of Dome Creek. To the left of this indentation

representing Dome Creek is this shaft No. i. The

collar or top thereof is uphill from, and on the right

limit of Dome Creek. I mark this first shaft. In

this first shaft we went through moss, ice and muck,

going down therein for 62 feet, when we reached wash

gravel. We went 15 feet further in this wash gravel

before we began to pan. Our first pan was at a depth

of 77 feet from the surface and is what we claim as

our first discovery, and consisted of five colors to the

pan. Our next pan was two colors, and we continued

on panning and finding gold in every pan down to bed-

rock at about 122 feet from the surface, where we got

25 colors to the pan. At bedrock we began to drift

both ways and we found the bedrock going away from

Dome Creek, dipping down. In going what would

be uphill on the surface we found the bedrock dipping

down. In other words, we had struck on the left edge
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or rim of an ancient underground channel, and in fol-

lowing the bedrock down the bank of this channel to-

wards the bottom of it, our drift would be at a sharp

angle like this (indicating). As we were going in a

direction that would be uphill on surface, going the

same direction underground, we would be going down

hill. Now any miner knows that when this state of

afifairs exists underground that this shaft, as the witness

Ridenour testified, would be a "dead one," no matter

whether values had been discovered or not, because

no man could go down that shaft and in frozen gravel

(thawing from the heat of the candles and lights) fol-

low on down on an angle, raise the material broken on

an angle and make a practical success of the operations

of that gold mine. The shaft was not straight. The

indications to this miner, who had done the work and

found the bedrock, and that the bedrock was dipping

in that way at the bottom of his shaft, were that he

must go uphill on the surface and sink a straight shaft

so that he might get down to the bottom of the ancient

channel. And that is just what this witness testified.

When he was at the bottom of the underground chan-

nel he was at the bottom of the gravel. Then the

water from the melting ice, the seepage and the gravel

would all work by gravity down to the shaft bottom.

This would permit of a practical arrangement of level

sump and pumps to take out the water and the solid

material would be handled but once, as there would

be but one hoist and one dump and no angles in the
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shaft. That is the only practical way to mine. That

is practically the effect of what the witness says in the

transcript, as follows:

*'Q. I believe you stated that when you got to

the bottom of shaft No. i, you found indications

which led you to believe that there might be gold

further up the hill or further from the creek? Is

that true?

"A. Yes, sir.

"Q. And that was on account of the bedrock

dipping towards the hill? Is that true?

"A. Yes, sir, the bedrock dipped toward the

hill and gold was also there.

"Q. The gold didn't dip towards the hill did it?

"A. Well no, the gold didn't dip.

"Q. Is it not true that the fact that the bedrock

dipped towards the hill would prove that the center

of the valley would be further up the hill or fur-

ther from the creek as the creek now runs?

'*A. The channel if there was a channel.

"Q. The channel, or the center of the channel

or the center of the valley, is that true?

"A. Yes, sir" (Tr., 274-5).

When Ridenour found that he must have an angle in

shaft No. I, the practical utility of it as a shaft was

ended. Then they decided to go down stream on

Dome Creek, but uphill therefrom, and commence the

sinking of shaft No. 2. In July of the same year they

struck bedrock in the pay channel in shaft No. 2, get-

ting something like $2.00 to the pan.
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Counsel's argument is against the actual facts, and

ours explains the reason why this was done by the wit-

ness. We think it is plain to any man who has had

anything to do with mining that this is the only way

that a man can mine practically. Instead of these

facts being used by counsel to draw a deduction against

Ridenour's having made a discovery, it demonstrates

that the man had found the gold in the shaft but left

it, as the witness testified that he did, for the purpose

of getting out the gold in a profitable and economical

way. If a man does not mine in a practical and eco-

nomical way, he has to have something besides the

mine; he has to have a bank back of him to keep the

mine going.

Now as to the point that our rights were initiated in

trespass, counsel proceeds upon the theory that the

ground was in the actual possession of the defendants

when we entered; his whole argument upon this point

seems to be based upon facts showing such actual pos-

session. But there are no such facts in the record.

He loses sight of the fact that the only evidence intro-

duced was that oflfered by the plaintiffs, which showed

uncontradicted that when we entered on the ground

no one was in the actual possession thereof. While

it may be true that on cross-examination of Ridenour

it was elicited, as I have said in opening, that he did

see a few scattered stakes and notices, and found an

empty cabin which he took possession of and remained

in unmolested, yet surely counsel can not insist that



24

these were evidences of an actual possession when we

entered or of a valid prior subsisting location that

would prevent peaceable entry on the ground. The

testimony relative thereto is as follows (p. 256) :

"Q. Did you see any stakes of any other mining

claims within the ground located by you as the

Dome Group, at the time you located it?

"A. I saw stakes at various places, yes sir."

(At page 257:)

"Q. And you saw notices of location posted here

and there upon those stakes?

"A. Yes, sir. I saw notices at various places."

That is all there is with reference to the stakes, and

this all appears in the testimony of Mr. Ridenour.

Now, as to the cabin—throughout the brief it is as-

serted that it was a cabin of the defendants—their

cabin; it was on their property. There is not one par-

ticle of evidence in the record to that effect. On the

contrary, the intendments are the other way. As to

its being a new cabin, counsel said that I should cor-

rect him if he was mistaken. I shall try to do that

from the record (p. 259) :

"Q. What kind of a cabin was this that was on

the ground at the time you went on it?

"A. There was a small cabin with a shed roof.

I should judge about twelve feet square. I never

measured it.
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"Q. It was a cabin that had been just recently

built, was it not?

"A. It looked like it had been built the season

previous. I couldn't tell by the looks of the build-

ing what time it had been built."

(At page 261 :)

"Q. Could you tell from looking at the cabin

that it had been built that winter?

"A. No, I couldn't tell."

On the question of chips of wood referred to by

counsel, I read from page 260:

"Q. Do you mean around the cabin on the snow

in answer to his question? He asked you if there

were chips around the cabin on the snow.

"A. No, not around the cabin on the snow.

There were chips in front of the cabin.

"Q. On the snow?

"A. Yes, sir, there were exposed chips there, if

I remember correctly.

"Q. You could tell from seeing the cabin and

these chips that it had been built that winter?

"A. Those chips were where men had been

chopping wood for fire."

Therefore, the very contrary of what counsel says

is to be deduced from these answers, because if the

chips were there by reason of the work of men who

had been chopping wood for a fire, they were in front

of the cabin. When a man builds a log cabin he makes
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chips all around the cabin. Therefore, if there were

no chips on top of the snow except from wood being

cut for fire in the house, they would be chips made

that winter like those found in front. And on the

contrary, if there had been chips on the snow all

around the cabin the indications would be that the

cabin was built after the snow came. The very con-

trary inferences must be drawn from the circumstances

counsel has set out in his oral argument. It seems to us

that the law is settled that where a man has completed

a location in conformity with all the requirements of

the statute, that then it is not necessary that he should

show actual possession in order to prevent the intrusion

of others; but if the location is only in process of crea-

tion then he is protected, if at all, only as to forcible,

surreptitious or wrongful intrusions; and where an

entry is made peaceably, the first location completed,

being first in time is first in right. Therefore, it

would be incumbent upon the defendants to have shown

that their location was a valid subsisting one when we

entered. That fact was within their knowledge alone.

We, by showing some scattered stakes, and notices, and

a cabin upon one of the claims, have not shown thereby

that there was a valid subsisting location which pre-

vented our entry. And if the location was in process of

creation, the evidence elicited from us on cross-exami-

nation showed only these scattered stakes, and the cabin
;

and we testified positively to the fact that when we
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entered there was no one in possession of the ground.

The stakes marked no particular piece of ground.

I would like to call the Court's attention to the way

the Supreme Court of the United States looks upon

similar conditions. In Del Monte vs. Last Chance,

lyi U. S., at page jy, it is said:

"Now although a locator finds distinctly marked
on the surface a location, it does not necessarily fol-

low therefrom that the location is still valid and

subsisting. On the contrary, the ground may be

entirely free for him to make a location. The stat-

ute does not provide, and it can not be contemplated,

that he is to wait until by judicial proceedings it

has become established that the prior location is

invalid or has failed, before he may make a loca-

tion. He ought to be at liberty to make his loca-

tion at once, and thereafter, in the manner pro-

vided in the statute, litigate, if necessary, the valid-

ity of the other as well as that of his own location."

And further on, in the same case the Supreme Court

considered Belk vs. Meagher, (104 U. S., 279), and

Gwillim vs. Donnellan (115 U. S., 45), and they also

stated the principle laid down in Atherton vs. Fowler

(96 U. S., 513).

We are not in any way at war with Atherton vs. Fow-

ler, or any of these other cases. We take it that they

are all in line with the position we present here,—that

until there has been a discovery there can be no loca-

tion ; that even after there has been a discovery, if a
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man fails to mark his ground in accordance with the

United States Statutes so that the boundaries can be

readily traced, there can be no location. Now, those

are the two salient features of a mining location which

must be met by a locator, and until these things are done

(in the absence of actual occupancy, or in the absence

of force or the doing of something surreptitiously) we

may enter upon the location. And in litigation like

this relative thereto, it is not up to us to show negatively

that the defendants had no title when we entered.

Judge Hawley was one of the Supreme Judges of

Nevada, at the time of the rendition of the decision in

Patchen vs. Keeley, 19 Nev., 404, where a similar ques-

tion arose. The parties there attacked their opponents

upon the same grounds that are argued here, claiming

that because it appeared that plaintiff's claim was lo-

cated upon the old Washington and Creole mining

claim, it raised the question of prior location. The

Court say at page 410:

"There was uncontradicted testimony that plain-

tiff located this claim in question on January i,

1883, according to the mining laws of the United

States, and the local rules and regulations of the

Ely Mining District, and held and worked it in

the usual and customary manner of holding and

working similar claims in the vicinity thereof.

Such holding and working constitute occupation and

adverse possession under the statute. There was no

evidence that any prior location, valid or otherwise,

had been made of the claim in question. The only
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evidence upon thai point was that plaintiff's claim

was located upon the old Washington and Creole

claim. It might have been so called without any

valid location under the mining laws. And there

can be no relocation unless there has been a prior

valid location, or something equivalent, of the same

property."

I have read to your Honors all that was said about

stakes here and you can see how little evidence there

was of any properly marked location in this case.

We showed that we initiated this claim by entering

upon it peaceably, marking our boundaries and making

our discovery and recording our certificate. Having

shown these things in opening, it was then for the de-

fendants to show that they had done the same thing,

but that they were prior in point of time, as they allege.

We should not have been nonsuited on our opening be-

cause we did not show the defendants were not prior

in point of time.

I call the attention of the court to Miller vs. Chris-

man, 140 Cal., 444; Erwin vs. Perigo, 83 Fed., 608;

Horswell vs. Ruiz, 67 Cal., 11 1; Nevada Sierra Oil

Co. vs. Home Oil Co., 98 Fed., 673 ; Olive Land &
Dev. Co. vs. Olmstead, 103 Fed., 568. In the latter

case this very court considered this proposition and

held under somewhat similar circumstances, where

there were stakes and every evidence of somebody

claiming the property upon the surface, that notwith-

standing the stakes it was in law vacant. Here we did
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find some notices and stakes and we did find a cabin,

but there is no evidence that they were the stakes of

the defendants, or that it was the cabin of these defend-

ants or any one of them, or that they had made a dis-

covery or completed a location.

Now as to the form of the location. I do not know

that the Court can draw any deductions adverse to our

side because of the irregular form of our location, I

fail to appreciate the brief of counsel or his argument

here as to following government lines of survey and

making rectangular shaped locations. Admittedly

there have been no government surveys in Alaska, and

admittedly a survey of ten acres, according to the gov-

ernment lines of survey in this country, would make a

square and not a rectangle. Also if you survey 40 acres

according to government lines it is square and not rec-

tangular; so with a section and a quarter section. Coun-

sel must have gotten that idea confused with a quartz

location. His argument has no application here. A
quartz location is admittedly 1500 feet along the ledge

and 300 feet on each side of the middle thereof, which,

of course, would be a rectangle.

Judge Lindley says, discussing this proposition, in

Vol. 2 of his work, at Section 448:

"In new regions over which the government has

as yet established neither base nor meridian lines,

as in Alaska, or in the unsurveyed public domain,

far removed from surveyed public lands, the method

is not only impracticable, but impossible. We in-
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cline to the view that, as a general rule, locations

upon unsurveyed lands may be made in any form

so long as the statutory area is not exceeded."

The District Court of Alaska has also decided in the

case of Price vs. Mcintosh, i Alaska, 286, that placer

claims in that territory need not conform to the public

land surveys ; and this case was affirmed on appeal to

this court (121 Fed., 716).

I thank your Honors.




